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LEGAL DISCLAIMER

Nothing in this informational slideshow is intended to
be a substitute for legal advice as to your specific case
and should not be relied upon as such.




Relevant Family Code Sections

® FAM Code 6203 & 6320:
- Defines DV as physical assault, sexual assault, stalking, threatening, destroying personal
property, disturbing the peace, coercive control, etc.

® FAM Code 6305:
- Court cannot issue mutual restraining orders unless it makes detailed findings of fact indicating tha
both parties acted as primary aggressors and that neither party acted primarily in self-defense
- When determining primary aggressor the court must consider provisions in PC 836(c)(3)

® FAM Code 6321:
- Can exclude a party from family dwelling regardless of which party holds legal or equitable title or
is the lessee of the dwelling

® FAM Code 6309(b):
- Discovery not permitted unless a party makes a written or oral request to the court
- Court will only grant the request upon a showing of good cause
- Court must consider a list of factors in 6309(d)




Family Code 3044

Applies when a civil or criminal court has made a finding of DV in the past five
years

Not limited to acts of DV between the parties in the custody case

Presumption that perpetrator of DV should not have sole or joint physical or
legal custody

Perpetrator has the burden of rebutting the presumption through list of factors




Family Code 3044 Factors

® The perpetrator of domestic violence has demonstrated that giving sole or joint
physical or legal custody of a child to the perpetrator is in the best interest of the
child pursuant to Sections 3011 and 3020

® Additional Factors:
- 52-week batterer’s treatment program
- Drug/alcohol program
- Parenting classes
- Complied with probation/parole
- Complied with protective order
- Committed further acts of DV
- Possession of firearm or ammunition




Reliet the Can Be Requested in DV-100

A temporary restraining order until the court hearing
A restraining order for up to five years; or for a lifetime if the order is being
renewed

100 yard stay away order and no contact order

An order protecting other family/household members/ pets

An order prohibiting possession of firearms and ammunition

Move out order

An order granting possession of property

An order for the payment of debts

Restitution for property damage, medical bills, counseling, housing expenses,
missed work, legal fees, etc.

An order for the abuser to attend a batterer's treatment program
Custody and visitation orders

Child support and spousal support (need FL-150)




Confidentiality Issues

* Important to protect a client’s address whenever possible
* Do not have list their actual address in court documents
* Courts may make client disclose address if they have minor children

* Confidential petition to change name (NC-400 and NC-400-INFO)

* Safe At Home Program - State run program that gives client a substitute mailing
address to use that gets rerouted to their real address (GC-6205 - GC-6210)




When First Assessing a Case

® Review the DVPA in Family Code (Sections 6200-6409)
® Review the orders (DV-110 & DV-140)

® If orders denied, figure out why (DV-109)

® Review request (DV-100 & DV-105)

Decide if you should file an amended DV-100 or file supplemental declaration
(In re Marriage of Davila & Mejia, 239 Cal. Rptr. 3d 805 (2018))

® If Respondent filed a Response (DV-120), decide whether to file a Reply
Declaration

Investigate the parties (prior civil & criminal cases, social media, etc.)



Preliminary Questions Prior to Hearing

® Has Respondent been personally served? (If not, file DV-115 & DV-116)

Is there a criminal case pending against Respondent or your client?

Have the parties already been sent to mediation for child custody/visitation?
Should you ask for a contested hearing?

® Appear remotely or in-person? (RA-010 & RA-020)

Do you need to make arguments for temporary orders?

If Respondent owns firearms, have they filed DV-8007?

*OP has the right to a continuance at the first hearing (FAM Code 245)



Practical Considerations While At Hearing

Check-in with bailiff & notify them if client needs interpreter

Also notify them if Respondent is incarcerated

Make sure any temporary orders are continued until the next hearing
Court will ask you to prepare any orders made

Can ask bailiffs to escort client to and from their vehicle

Can ask the bailiff to keep Respondent in the courtroom for a short time to
allow your client to get a head start leaving



Meet and Confer

Prior to case being called meet and confer with Respondent or opposing
counsel on the status of the case

Need to confirm with Respondent that they are self-represented
® Ask whether they filed DV-120-Response and obtain a copy

If Response served at court, Petitioner can a request continuance based on
untimely service

Some judges will not require Respondent to file a Response (DV-120) for case
to move forward




Residence Exclusion & Property Orders

For terms and conditions of residence exclusion order, see FC Sec. 6321.

If there are residence exclusion orders, determine whether arrangements need
to be made to remove and transfer the excluded parties” personal belongings.
The objective is to eliminate the need and motive by the abusive party to return
to the excluded residence

If there is a request for exclusive temporary possession of specific property

(e.g., car, keys, documents, etc.), be sure to get information needed to ensure
transfer of the property from the person who currently has possession to the
person granted temporary use and possession

Client can always request a civil standby with the sheriff’s office




Child Custody Recommending Counseling

Court will refer parties to CCRC with Family Court Services (FCS) prior to
the DVRO evidentiary hearing

Client can request separate CCRC sessions - CA Rules of Court 5.215(d)(6)
Court can order FCS to do limited investigations and child interviews

Mediator will file a confidential report detailing what was said in mediation,
the results of any investigations, & give the court a recommendation

If parties don’t come to an agreement, court will allow parties to make
arguments for temporary orders pending next hearing




Preparing for Evidentiary Hearing

Collect evidence: police reports, medical records, print outs of text messages, photos of
injuries, photos of property damage, explore possible witnesses with client, social media
posts, criminal records, etc.

File documents: witness list & exhibit list needs to be filed and exchanged 10 days prior
to the contested hearing (FL-321)

Supplemental declarations: file if new incidents have occurred

Video recordings: need to be transcribed, served on Respondent, and transcription
needs to be filed with the court prior to the hearing (Rules of Court 2.1040(b))

Documents in a foreign language: need to be translated into English with attached
certification (Rules of Court 3.1110(g))

Prepare client & witnesses: how to dress, how to behave in court, what to
expect, and practice direct and cross




Direct Examination

Standard of proof is preponderance of the evidence, and your client has
the burden

Who, what, why, where, when, how questions

Ask questions that illicit powerful emotional responses
Be specific and paint a vivid picture

Explain away “bad facts”

Anticipate objections and prepare responses



Non-Party Witnesses

® Ask them to appear or subpoena them (SUBP-001 & SUBP-002)

Can only testify to what they personally witnessed (incident, injuries,
emotional distress, etc.)

Other possible witnesses: friends, family members, CPS social works,
police officers, co-workers, and children®

Police officer witness fees can be waived with FW-002




Cross Examination

Leading questions only to control witness

No why questions
Never ask a question you don’t know the answer to

Ask the client ahead of time what the Respondent is going to say
about them and how they are going to respond questions



Closing Argument

Tell the client’s story

Support the story with the facts
Argue the meaning of those facts
Rebut or explain negative facts

Persuade the judge to right the wrong




Settlement Options

® Non-CLETS restraining order under CCP 525

One year TRO - if no violations it gets dismissed
Mutual restraining orders for both parties- try to avoid
Complete dismissal of restraining order- without prejudice

Recite any agreement on the record



Child Custody Orders

In Kings and Tulare County child custody is heard at the same time as the
hearing for the DVRO

If the restraining order is granted, the court must apply FAM Code 3044

® No defacto joint custody orders - Cecila v. Hugo, 207 Cal.Rptr.3d 756 (Cal. Ct.
App. 2016)

Client should request detailed visitation orders with specific times and days
Exchange location at a public place - not at the parties” homes

Court will sometimes set a six-month review hearing regarding custo




Post Restraining Order Hearing Issues

Service of DV-130 if Respondent not present
- Must be personally served if orders have changed from TRO

Make sure proof of service gets filed with the court

Clients should keep a copy of orders with them and give copies to school,
employer, neighbors, childcare providers, etc.

Discuss renewing restraining order before it expires

Adpvise to call police if Respondent violates ROAH



Attorney’s Fees - Family Code 6344

® After notice and a hearing, a court, upon request, shall issue an order for
the payment of attorney's fees and costs for a prevailing DVRO Petitioner

® Court must consider whether Respondent has the ability to pay

® Court may require Respondent to file an Income and Expense Declaration
(FL-150) to make this determination

® Request can be made in DV-100 or as a written motion




Good Cause Report (PC 278.7)

Allows your client to withhold child from the other parent without fear of being charged with
child abduction under PC 278.5

Client must have good faith and reasonable belief that the child, if left with the other person,
will suffer immediate bodily injury or emotional harm

Must submit application with District Attorney’s Office Child Abduction Unit within a
reasonable time from the withholding (10 days)

Must commence a custody proceeding within a reasonable time from the withholding (30

days)
Must inform the DA’s office of any change of address or phone number

Respondent can still file a contempt of court if the withholding
violates a custody order




Special Considerations for

Undocumented Clients

DVRO could be used as evidence in their U or T visa petition & client can
ask judge for U or T certification

Undocumented children may be eligible for Special Immigrant Juvenile
Status Findings in family court (Rules of Court 5.130, FL-356 & FL-357) if
abused, neglected, or abandoned by a parent

FAM 3040(b)- Client’s immigration status cannot disqualify them from
obtaining custody

® FAM 6320 - Defines threats based on immigration status as DV




Resources

National Domestic Violence Hotline: 1-800-799-7233
CCLS Legal Advice Hotline: 1-800-675-8001

CCLS Office Locations:

® Fresno: 2115 Kern St., Suite 200, Fresno, CA 93721
® Merced: 1640 N. St., Suite 200, Merced, CA 95340
® Visalia: 2025 W. Feemster Ave, Visalia, CA 93277
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THANK YOU FOR JOINING US!

Jeneé Barnes
Directing Attorney
Family Law/Immigration
Email: jparnes@centralcallegal.org
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